STATE OF DELAWARE
DEPARTMENT OF NATURAL RESOURCES &
ENVIRONMENTAL CONTROL
DIVISION OF WATER
89 KINGS HIGHWAY
DOVER, DELAWARE 19901
Groundwater Discharges Section Telephone: (302) 739-9948

NOTICE OF VIOLATION

W-21-GWD-05
VIA Certified Mail -Return Receipt Requested
&

VIA Email

July 8, 2021
Ken Burnham John W. Paradee, Esq.
Donovan-Smith MHP, LLC Baird Mandalas Brockstedt, LLC
1080 Pittsford Victor Road, Counsel for Donovan-Smith MHP, LLC
Suite 202 6 S. Street
Pittsford, NY 14534 Dover, DE 19901
kburnham1452@yahoo.com john@bmbde.com

Dear Mr. Burnham:

Pursuant to the authority in 7 Del. C. 8 6019, this Notice of Violation (NOV) is being
issued to Donovan-Smith MHP, LLC, for violating 7 Del. C. Chapter 60 and 7 Del. Admin. C. 8§
7101 - State of Delaware Regulations Governing the Design, Installation and Operation of On-
Site Wastewater Treatment and Disposal Systems (the Regulations) as documented in this NOV.

BACKGROUND

On September 9, 1998, the Delaware Department of Natural Resources and Environmental
Control, Division of Water, Groundwater Discharges Section (the Department) issued an On-Site
Wastewater Treatment and Disposal System (OWTDS) Construction and Operations Permit No.
C4005-98S (the Permit) to Donovan-Smith MHP, LLC, authorizing the construction/installation
and operation of an OWTDS at the Donovan-Smith Mobile Home Park (the Park) located along
the southwest side of CR 263, northeast of Savannah Road, Lewes, Sussex County, DE (tax map
number: 3-35-8.14-43) (A copy of Permit C4005-98S is attached hereto as Exhibit A). The
OWTDS consists of a 2,800-gallon septic tank, 1,000-gallon dose tank, and a 154-ft by 24-ft
pressured dosed capping fill bed for subsurface disposal of wastewater. The Permit included
construction/installation and operational requirements designed to protect human health and the
environment, as well as requirements that Donovan-Smith MHP, LLC, connect the Park to sanitary
sewer when sanitary sewer services became available. The Permit expired on September 7, 2008,
and a renewal application was not submitted to the Department as required by § 7101-6.5.4 of the
Regulations; therefore, Donovan-Smith MHP, LLC, is currently discharging without a valid
permit.
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The Department performs inspections at the Park annually, and over the last several years,
the Department has documented compliance concerns on a number of occasions. Most recently,
on January 15, 2021, the Department’s Senior Environmental Compliance Specialist inspected the
Park’s OWTDS. The inspector observed alarm lights flashing and untreated wastewater surfacing
above the pressured dosed bed. Since that initial inspection, the Department has performed
inspections on February 17, 2021, March 19, 2021, and April 9, 2021, and documented the
continued surfacing of untreated wastewater above the pressure dosed bed. Furthermore, the
Department has received multiple complaints of surfacing wastewater and other issues concerning
community septic systems servicing other areas of the Park. The exposure of untreated wastewater
to the public is a significant public health hazard and risk to the environment.

The specific statutory and regulatory violations and associated actions necessary to correct
these violations are identified below.

VIOLATIONS

Unauthorized Discharge to Groundwater

Law:
7 Del. C. § 6003(a)(2) states:

"No person shall, without first having obtained a permit from the Secretary, undertake any activity
in a way which may cause or contribute to discharge of a pollutant into any surface or ground
water."

AND

Section 7101-3.10 of the State of Delaware's Regulations Governing the Design, Installation and
Operation of On-Site Wastewater Treatment and Disposal Systems states:

“Discharge of untreated or partially treated wastewater or septic tank effluent directly or indirectly
onto the ground surface or into groundwater and/or surface waters of the State, unless authorized
by a permit issued by the Department, constitutes a public health hazard and is prohibited.”

Facts:

Since (at least) January 15, 2021, Department staff has observed untreated wastewater surfacing
above the Park’s OWTDS pressured dosed bed. In addition, the Permit expired in 2008 and a
renewal application was not submitted to the Department as required by the Regulations (7 Del.
Admin. C. § 7101-6.5.4).
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Conclusion:

Since September 7, 2008, the Park’s OWTDS has been operating without a valid permit. In
addition, since (at least) January 15, 2021, untreated wastewater has been surfacing above the
OWTDS pressure dosed bed and the unauthorized discharge of untreated wastewater to ground
surface and groundwater continues. In addition, the Department has received complaints
suggesting that other community systems not covered by the Permit may be out of compliance and
failing. Thus, the Department has concluded that Donovan-Smith MHP, LLC, is in violation of 7
Del. C. Chapter 60 and the Regulations.

ACTIONS REQUIRED

Pursuant to 7 Del. C. 8 6019, Donovan-Smith MHP, LLC, shall correct the violations
documented herein and come into compliance with 7 Del. C. § 6003 and the Regulations by taking
the following actions:

1. Donovan-Smith MHP, LLC, shall install a temporary fence designed to keep children and
pets away from all areas with surfacing untreated wastewater.

2. Donovan-Smith MHP, LLC, shall post and maintain “Keep Out” signs around the areas of
surfacing untreated wastewater.

3. Donovan-Smith MHP, LLC, shall pump out septic and dosing tanks within 5 days of
receiving this NOV. Pumping shall be performed by a licensed Class F waste hauler. In
addition, Donovan-Smith MHP, LLC, shall pump out the system at a minimum every 3
days, thereafter, or more frequently if surfacing wastewater is observed. Pumping records
shall be submitted to the Department’s Groundwater Discharges Section within 14 days
of receiving this NOV and then monthly thereafter until the violations are corrected.

4. The Department has determined that a “central wastewater system” (i.e. sanitary sewer
service) is physically and legally available to the Park under 7 Del. Admin. C. 8§ 7101-
3.31.9 — 7101-3.31.11; therefore, Donovan-Smith, MHP, LLC, must correct these
violations by connecting the Park to the sanitary sewer system.! Specifically, the
Department has determined that sanitary sewer service is presently available within 200 to
250 feet of the Park. In addition, from prior communications with Donovan-Smith MHP,
LLC, and the Lewes Board of Public Works (Lewes BPW), the Department understands
that the Lewes BPW is prepared to provide sanitary sewer service to the Park.

1Permit No. C4005-98S (Exhibit A) also required that Donovan-Smith MHP, LLC, connect to
the sanitary sewer system. “The owner shall connect to the county or municipal sewer system if
and when such services become available. Connection shall be in accordance with County or
Municipal rules and regulations. This permit becomes void unless the GWDS approves
continued operation.” (Exhibit A at DNREC 0004).
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To ensure that Donovan-Smith MHP, LLC, corrects these violations, Donovan Smith
MHP, LLC, shall submit a Corrective Action Plan (Plan) to the Department’s Groundwater
Discharges Section within 30 days of receipt of this NOV. The Plan shall detail: (1) plans
for connecting the Park to the Lewes BPW sanitary sewer, including the steps to obtain the
connection, (2) eliminating the use of all on-site wastewater treatment and disposal systems
and subsequent proper abandonment (including the OWTDS previously covered by the
Permit and all other on-site community systems); and (3) proposed timelines for
completion of the work.
NOTICE

This letter shall serve as formal Notice of the above violations of 7 Del. C. Chapter 60 and
7 Del. Admin. C. § 7101 State of Delaware Regulations Governing the Design, Installation and
Operation of On-Site Wastewater Treatment and Disposal Systems.

The Department, to the extent necessary, reserves the right to take compulsory enforcement
regarding these and other violations by Donovan-Smith MPH, LLC, including but not limited to
one or more of the following: an action under 7 Del. C. § 6005(b)(l) seeking civil penalties of up
to $10,000.00 per day for past violations, an action under 7 Del. C. § 6005(b)(2) seeking civil
penalties for continuing violations of up to $10,000.00 per day, an action in the Court of Chancery
pursuant to 7 Del. C. § 6005(b)(2) seeking a temporary restraining order or an injunction, a Cease
and Desist Order pursuant to 7 Del. C. § 6018, and the imposition of administrative penalties up
to $10,000.00 per day and recovery of the Department's costs and attorney's fees pursuant to 7 Del.
C. 88 6005(b)(3) & (c)(I).

Should you have any questions regarding this NOV, please feel free to contact John Rebar
at (302) 739- 9948 or email at john.rebar@delaware.gov.

Sincerely,

W S. &Mf?
Jennifer S. Roushey
Environmental Program Administrator

CC: Virgil Holmes, DNREC
John Rebar, DNREC
Ping Wang, DNREC
Derrick Caruthers, DNREC
William J. Kassab, DOJ
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DIVISION OF WATER RESOURCES
Clean Water - for Today and Tomorrow

Tax Map Number: 3-35-8.14-43 LOTS 8,9,10 1 of 14 page(s)

Pursuant to provisions of Title 7, Delaware Code, Chapter 60, permission is
hereby granted to:

Donovan/Smith MHP LLC
C/0O Bill Kilroy, 10039-39 Grays Corner Rd, Berlin, MD 21811

to construct, operate, and maintain an on-site wastewater system.

Construction must be completed on or before 08/07/99, one year from permit
issuance date. Construction must be done by a person duly licensed by the
Delaware DNREC for such activity.

This permit authorizes operation of the wastewater system through 08/07/08.

All current regulations governing wastewater system installation shall be followed.
All attached permit conditions shall be complied with.

The applicant is respohsible for obtaining all additionally required permits
and approvals.

W & g%‘..f/ 09/08/98
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DIVISION OF WATER RESOURCES Conditions

Clean Waler - for Today and Tomorrow

Tax Map Number: 3-35-8.14-43 LOTS 8

This Permit may be revoked upon violation of any of the following conditions:

* |f the existing system is encountered during excavation, STOP construction and contact the
Designer and the Ground Water Discharges Section.

* The Contractor shall install a battery in the timer.

* The owner shall connect to the county or municipal sewer system if and when such services
become available. Connection shall be in accordance with County or Municipal rules and
regulations. This permit becomes void unless the GWDS approves continued operation.

* This system shall be maintained in such a manner as to prevent surfacing, pooling and/or
discharging of wastewater to any surface waters and abnormal odors.

* The sites of the initial and replacement absorption facilities shall not be covered by asphalt or
concrete or subject to vehicular traffic or any activity which would adversely affect the soils. These
sites shall be maintained so that they are free from encroachments by accessory buildings and
additions to the main building.

* The Ground Water Discharges Section recommends that all trees and shrubs shall be located
to prevent root intrusion into the disposal area.

* The average daily discharge of this system is restricted to f¢+{ @ gallons per day.

* The septic tank shall be pumped by a licensed liquid waste hauler at a minimum of once every 3
years.

* A minimum area of [.:}0 acres shall remain pervious and available for groundwater recharge
after total project complétion. This net pervious area shall be maintained so that it remains
unpaved and free from encroachments by accessory buildings and additions to the main building.

"Workiig for You to Provide Clean Water for Today and Tomorrow"
DNREC0004
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